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Current Topics. 


Practising Certificates. 

SoME useful reminders of the effect of the Solicitors Act. 1941, 
on the taking out of practising certificates are contained in the 
current issue of The Law Society’s Gazette. In the first place, 
solicitors are reminded that all practising certificates for the year 
1942-43 expire on 15th November next, and duty on certificates 
for the following vear should be paid between 16th November and 
15th December, 1943. It is pointed out that the names of solicitors 
whose practising certificates are stamped after Ist January, 1944, 
cannot be included in the Law List for 1944. Where application 
is made for permission to sign the forms of declaration by some 
person other than the applicant personally, it is emphasised that 
the application should clearly show that the absent solicitor is 
not available to sign the declaration. It is, for example, not 
sufficient to say that the absent solicitor is serving with His 
Majesty’s Forces, but it should also be stated that he is either 
abroad or inaccessible. It is also pointed out that in para. (2) 
of the declaration an applicant is required to state whether or 
not the provisions of s. 38 of the Solicitors Act, 1932, as re-enacted 
by the Solicitors Act, 1941, apply to him, and that in certain 
cases six months’ notice must be given, and the registrar has a 
discretion eitner to grant or to refuse an application.or to grant 
it subject to conditions. With regard to para. (8) of the new 
form, which requires the applicant to state that be has to the 
best of his knowledge and belief complied with the Solicitors 
Accounts Rules, or that he has not complied with them in certain 
respects, it is pointed out that the rules defined “ solicitor” as 
one “ practising on his own account or a firm of solicitors,’ and 
as including “ a solicitor acting as an agent. bailee, stakeholder, 
or in any capacity in connection with his practice as a solicitor.” 
Solicitors are, therefore, asked to make the deletions appropriate 
to their cases. It is added that owing to additional work entailed 
in preparing practising certificates, they will not be issued until 
fourteen days after the declarations have been lodged. A further 
matter to which reference is made is the requirement of s. 2 of the 
1941 Act that the annual contribution to the compensation fund 
must be paid before a practising certificate is issued. A printed 
form may be obtained from the secretary for making application 
to the Council to exercise their discretion under s. 2 (8) (b) of the 
(ct to exempt a solicitor from the payment of the whole or part 
of the annual contribution if he has been engaged in national 
service during any part of the preceding year. The Council feel 
that they should exempt persédns who have not received any 
income from their practices, and whose income has decreased as a 
result of their being engaged on national service. Applications 
to sign the forms of declaration on behalf of absent solicitors, as 
well as those under s. 2 (3) (b), should be made now or as early as 
possible, and will be dealt with at once. 


Banks and Conveyancing. 

THE Council of The Law Society passed a resolution on 
6th November, 1936, deprecating the practice of employing 
bankers or other non-professional agents in lieu of solicitors in 
conveyancing matters, and asking that it should be discontinued. 
The current issue of The Law Society's Gazelle states that both in 
London and the country, particularly in small transactions, there 
is a tendency, where the examination of the title deeds or the 
completion of the purchase would involve a journey, for the 
purchaser’s solicitors, no doubt with the object of saving them- 
selves the journey, and their client expense, to request the 
vendor's solicitor’s permission to allow production of the title 
deeds or the completion of the purchase to take place at or through 
the medium of a bank instead of either attending personally or 
employing another solicitor as agent to examine the deeds or to 
complete the purchase. The Council again state that they 
deprecate such a practice as tending to encourage bankers and 
other non-professional agents to transact solicitors’ work. It is 
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added that if on the completion of a purchase the precaution of 
employing a professional agent is not adopted, the purchaser’s 
solicitor apparently incurs a risk by losing the benefit of s. 69 
of the Law of Property Act, 1925. The Council hold that in 
small cases the employment of professional agents would be 
encouraged if professional agents were careful to charge reasonable 
fees, having regard to the amount of the purchase-money. It is 
also stated that in small cases it is generally possible to complete 
by post, but any risk involved by completing elsewhere than at 
the vendor's solicitor’s office, or at the office of his mortgagees, 
must be the risk of the purchaser and not of the vendor. 


Requisitioning and de-Requisitioning. 

THOSE who have suffered the hardship of requisitioning, as 
well as their legal advisers, will thoroughly approve the recent 
approaches made by the Council of The Law Society to the Lord 
Chancellor’s Department with reference to a difficulty not infre- 
quently experienced by persons whose premises are requisitioned. 
According to the current issue of The Law Society's Gazette, the 
point is that where property occupied by A is requisitioned, he 
normally has to find alternative accommodation elsewhere which 
he has to take for a term certain, as it is not always possible to 
arrange for a tenancy on a monthly or quarterly basis. The 
Council states that A’s right, if any, under the Landlord and 
Tenant (Requisitioned Land) Act, 1942, does not necessarily 
meet the position entirely, first, because A might not be a tenant, 
and, secondly, because A might wish to return to the requisitioned 
premises as soon as possible. It is pointed out that although the 
requisitioning authority is entitled to determine the requisition 
at,a moment’s notice, A might nevertheless have been forced to 
take the tenancy of another property for perhaps as much as 
three years, and the result may well be that A is left with two 
properties on his hands. The mitigation of the hardship which 
the Council suggest might be adopted is that the requisitioning 
authority should give a reasonable notice, for example, of three 
months, to determine the requisition. They’ urge that either 
legislation to this effect be passed or that a public announcement 
of the practice be made. Asa result of representations which the 
Council have made they learn that three months’ previous notice 
of de-requisitioning is considered impossible from a practical 
point of view. The service departments will do their best to 
give as long a notice as possible, but cannot bind themseives to 
give any particular length of notice, or any notice at all. It is 
to be hoped that the departments concerned will do their utmost 
to mitigate an undoubted hardship to those numerous sufferers 
whose position is not protected by the 1942 Act, as if their 
premises are requisitioned their search for alternative accom- 
modation must otherwise be severely limited by the fact that 
they will remain saddled with the burden of a property which the 
act of requisitioning gives them no right to disclaim. 


More about the Beveridge Plan. 

NEWS is constantly becoming available of fresh consideration 
by various bodies on the proposals in the Beveridge Report. 
The latest suggestions of importance were those published by 
the National Conference of Friendly Societies on 13th September 
in amplification of previous proposals made by them to use their 
existing machinery in implementing the scheme. The societies 
claim to speak on behalf of 18,000,000 persons, or 85 per cent. 
of the insured population, and they state that the fear that 
unless a society might suffer loss on a claim it would not act 
reasonably and conscientiously was unwarranted. They 
criticised Sir WILLIAM BEVERIDGE’S expressed opinion that it 
would be impossible to entrust the administration of national 
sickness benefit to independent bodies under arrangements which 
did not make them feel direct responsibility for careful adminis- 
tration. One of the methods recommended for the maintenance 
of supervision was that the Minister of Health should be given 
power to surcharge where he was satisfied that there had been 
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Jax administration or maladministration. With regard to 
domiciliary service, the societies state that the majority of 
sick persons cannot be marshalled at employment exchanges 
or at post offices, and their method of personal contacts fitted 
admirably into a scheme involving periodic payments to sick 
persons. Sir WILLIAM BEVERIDGE, replying on 18th September 
to the memorandum of the Friendly Societies, described their 
criticism of his report on the subject of sickness benefit as baseless 
and as having no rational meaning. He said that the suggestion 
of the National Conference of Friendly Societies had dropped 
the requirement in the report that an agency administering 
State benefit should not be associated with any body working 
for profit. This meant that agencies directly concerned with 
business interests were to administer public money without any 
financial interest whatever in good administration. His plan 
gave any friendly society worthy of the name a permanent and 
responsible place in the administration of social security. His 
proposal to take over industrial assurance as a public monopoly 
made it possible to continue to use the agents of industrial 
assurance in the new relation as servants of the community, with 
no other interest save such service. The proposals now made 
in the name of the friendly societies would sign the death warrant 
of the real independence of the friendly societies, because any 
agency which was administering public money without any 
financial responsibility must ultimately come under State control. 
Moreover, under this plan, the friendly societies, with their long 
record of disinterested service and care in sickness, would be 
associated on equal terms with organisations for business not 
concerned in sickness insurance and interested in pushing another 
form of insurance which had been criticised by one independent 
committee after another as eating up the resources of persons of 
limited income in excessive costs and in lapses. 


Health Services. 


MEANWHILE evidence continues to be forthcoming of the 
Government intentions for the extension of a national health 
service after the war. On 14th September the Minister of Health, 
addressing at Cardiff the annual meeting of the Association of 
Welsh Insurance Committees, referred to the National Health 
Insurance Act, of 1911, as a great change. It was interesting to 
recall the opposition with which that Act was once faced, said 
the Minister, but its best friends would not suggest that it had 
no limitations, and it was obvious that the time had come when 
people were ready to take another step forward. Tales were being 
told of what the Government had made up their minds to do, but 
most of these were completely misleading. When the Govern- 
ment proposals for a comprehensive national health service were 
drawn up, they would be published, and the fullest opportunity 
would be given for discussion by the public, the medical profession, 
local government and all concerned. The first matter, the 
Minister said, must be to cut down some of the limitations on the 
service which can be rendered now, and to see that people can get 
consultant and specialist treatment, hospital and convalescent 
treatment, and so on. Then there was the tremendously impor- 
tant principle of the free choice of doctor and the personal 
relationship of doctor and patient, as well as the clinical freedom 
of the doctor in his treatment of the patient. In spite of some 
statements to the contrary it was the avowed intention of the 
Government to preserve this principle. ** Free choice of doctor,’ 
however, could only mean “‘ free choice of the doctors available.” 
The Minister hoped that one of the things which the new service 
might do was to secure a fuller service of practitioners in areas 
where there were insufficient doctors. Another fundamental 
point was the need of the new service to be based on the family 
as a unit. Nearly two years ago the Government announced 
their intention of co-ordinating the voluntary and municipal 
hospital systems. The organisation of a new health service 
would make it possible to have a completely integrated medical 
service, starting from the family doctor and embracing all the 
institutional services. 


What is a “Commercial Building ” ? 

From time to time we have to acknowledge with gratitude 
our debt to our esteemed contemporary the LHstates Gazette 
for reporting decisions of interesting points of law which do 
not appear in the law newspapers and reports. The latest of 
these is the report of a decision on a point of law arising under 
the Civil Defence Act, 1939, which was decided by Mr. FRANK 
Iiunt, Official Arbitrator, on 14th July, and is reported at p. 280 
of the Estates Gazette of 18th September. The question was 
whether the upper part of premises in Middlesex Street, London, 
could properly be treated as a separate commercial building 
for the purposes of s. 19 (4) and (5) of the Civil Defence Act, 1939. 
Subsection (4) provides that ‘‘ where a notice has been served 
under the preceding provisions of this part of this Act by or on the 
owner of a commercial building who is not the occupier of the 
whole of the building and the owner has incurred expenses in 
providing shelter of the approved standard in pursuance of the 
notice, then, unless the notice has been cancelled on appeal, 
the rent payable under every lease derived from his estate or 
interest shall . . . be increased to the extent and for the period 





specified in the subsequent provisions of this section.’”’ Sub- 
section (5) provides for the rate of increase, and its proviso states : 
‘* Provided that in the case of a lease of part of a commercial 
building the increase shall be calculated by reference not to the 
whole of the said total, but to an amount bearing thereto the same 
proportion as the annual value of the part of the building at the 


date of the completion of the works bears to the annual value of 


the whole building at that date.’’ The questions before the 
Reference Committee related to increases of rent as a result of the 
provision of a private air-raid shelter in the basement of a com- 
mercial building consisting of five floors, excluding the shops 
on the ground floor and basements. Each shop had a separate 
access and a separate basement and on the floor above there were 
twenty units of workrooms and offices with a common staircase 
and a common approach. It was argued that the upper parts 
could not be treated as a separate commercial building within the 
meaning of the Act. The way in which a structure was divided 
up inside could not possibly affect the question of whether it 
was a building. Both parties to the application stressed that 
s. 15 provided that the owner of a commercial building might 
execute any works for the purpose of providing “ shelter ”’ of the 
approved standard, and not *‘a shelter’’ (see also s. 30). It 
was also pointed out that the average man was inclined to take 
a vertical division and say that one shop with offices over was 
one building. If the owners wished, they could provide four 
or five different air-raid shelters to comply with s. 30. The 
applicants, it was argued, had acted rightly in supplying two sets 
of shelter, one for the upper floors and one outside for the shops. 
The award was in the form of a special case, and the arbitrator 
found that the upper part of the premises, together with the estate 
office on the ground floor at the rear, was a separate commercial 
building. Reference was made in the course of the hearing to the 
interesting case of Kimber v. Admans [1903] 1 Ch. 412, in which, 
on the construction of a particular lease, a building containing 
several residential flats with a common staircase was held to 
constitute only one house. VAUGHAN WILLIAMS, L.J., said : 
‘** House’ means the physical erection and not the internal 
management.’ This case was distinguished in Ilford Park 
Estates, Ltd. yv. Jacobs (1903] 2 Ch. 522, in which two houses 
joined in one building but without internal communication with 
each other, were held to constitute two houses. There was also 
cited Goodchild vy. Romford U.D.C. (Estates Gazette, 30th March, 
1940, at p. 416), in which STABLE, J., held that a number of 
shops in an arcade could not be one commercial building 
within the 1939 Act. The new decision of course has no 
binding force, but it will be found useful in argument. 


Juvenile Courts and Reports as to Character. 

IN a case at Bow Street Police Court, on Ist October (The Times. 
2nd October), a man who was summoned for non-payment ot 
contributions to his son’s maintenance in an approved school 
complained that the juvenile court which committed the boy to 
the school were influenced in their decision by a_ probation 
officer’s report which he did not see and had had no opportunity 
of disputing. The magistrate (Mr. MCKENNA) commented that. 
according to a correspondent writing to The Times, there seemed 
ground for supposing that this sort of thing did happen at times 

at all events in some juvenile courts. Such procedure was 
open to criticism, stated the learned magistrate. There was a 
rule that the substante of any written report by a probation 
officer bearing on a juvenile’s character should be told to the 
juvenile and to a parent or guardian if present. He had not the 
least idea whether the defendant’s claim was well or ill founded, 
and he was bound to observe that on the defendant’s own 
statement he had unsuccessfully appealed against the finding of 
the juvenile court. As he could not interfere with the decision 
of the juvenile court, the learned magistrate made an order for 
payment of the contributions claimed. It is to be hoped that 
this weighty criticism of a practice that apparently has been 
indulged in by juvenile courts will be heeded by those responsible 
for the conduct of these tribunals. Quite apart from any express 
rule in the matter, the policy of the 1933 and 1938 Acts is to give 
the child and his parent all the justice that is available in the 
ordinary courts, and it should be unthinkable to-day that in any 
court the bench should be influenced in making any order by an 
ex parte statement which is privately made and is_ not 
communicated to the parties affected. 


Recent Decision. 


In Ashworth v. J. McGuirk & Co., Ltd., on 29th September 
(The Times, 30th September), the Court of Appeal (the MASTER 
OF THE ROLLS, GODDARD and pu Parca, L.JJ.) held that on the 
proper construction of the Dock Regulations, 1934 (S.R. & ©., 
No. 279), reg. 43, the employer’s duty was not only to employ a 
signaller when cargo was being loaded or unloaded by a fall at 
a hatchway, but to see that the signaller was actually on the job 
whenever loading or unloading was taking place. In the case 
before the court a dock labourer, taking sacks of rice from a sling, 
was seriously injured through being struck in the back by another 
sling. The employers employed a signaller at the hatchway, but 
he was not there at the time of the accident. 
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A Conveyancer’s Diary. 
Liability for Damage by Animals.—III. 


I DEALT last week with the class of cases where an action lies for 
trespass to land by the defendant’s animal. In very many cases, 
of course, there is no such trespass and one is compelled to look 
for another cause of action. If the animal which does the damage 
is ferae naturae the answer is simple: there is abundant authority 
that the person keeps such an animal at his peril. In many of 
the wild animal cases there is no difficulty: the animal has 
escaped either of itself or through the carelessness of its custodians. 
The trouble arises in practice where the animal escapes through 
the wilful interference of a stranger, or, in theory, if the escape is 
due to Act of God. The history is curious and may be shortly 
summarised. In Nichols v. Marsland, L.R. 10 Ex. 255 (where 
the question was whether the owner of artificial pools was liable 
under Rylands v. Fletcher for a flood, caused by Act of God, 
bursting the dams), Bramwell, B., remarked (a) that he was by 
no means sure that if a person were to keep a tiger and the tiger’s 
chain were broken by lightning the person would not be liable, 
but (b) that a person could not be liable if he had a house with a 
cistern and “‘ a mischievous boy bored a hole in it and the water 
did mischief to a neighbour.”’ In Baker v. Snell [1908] 2 K.B. 
352 and 825, there were acute differences of opinion, especially in 
the Court of Appeal, as to the position of a man who keeps a dog 
which he knows to be savage. It was agreed on all hands that 
such a dog is in precisely the same position as an animal ferae 
naturae. It was also generally agreed that the case must go back 
for a new trial on the question whether the custodian of the dog 
at the time of the damage was the defendant’s servant acting 
within the scope of his duties. Farwell, L.J., was of opinion that 
the keeping of a savage animal is itself a wrongful act and that 
the person who does so is “ liable for the consequences under 
whatever circumstances arising, except where the plaintiff by his 
own conduct has brought the injury upon himself.’’ Cozens-Hardy, 
M.R., said that such a person is not only liable for negligence, 
but is bound to keep the animal secure at his peril, a rather less 
drastic way of saying the same thing. Kennedy, L.J., however, 
dissented on this point and expressly held that ‘‘ there is nothing 
culpable or wrong in keeping an animal ferae naturae.’’ His 
judgment is buttressed by citations from Rylands v. Fletcher, 
which appear to give it very sound support. In Rickards v. 
Lothian [1913] A.C. 263, the Privy Council had to consider a case 
of damage by water in almost exactly the circumstances envisaged 
by Bramwell, B., at (b) above, and held that the defendant was 
not liable. I have seen it suggested that Rickards v. Lothian 
proves by implication that if the tiger escaped by the wilful 
interference of a third party his owner would not be liable. But 
this contention seems to beg the question, since there is admittedly 
nothing wrongful in having a water supply in one’s house and a 
case on that subject throws no light on the question whether it is 
unlawful to keep a savage beast for amusement. The law is 
therefore in doubt, owing to the differences in Baker v. Snell ; 
but I confess that, approaching these common law cases from an 
equity practitioner’s point of view, I feel that one practical test 
has been forgotten. If it is a wrongful act for my neighbour to 
keep a tiger, I could get an injunction against him for doing so, 
whether or not I had any reasonable cause to expect the tiger’s 
escape. The injunction would be in respect of a present wrong 
and not quia timet. But I find it impossible to imagine any court 
actually giving an injunction against such an activity except 
quia timet. 1 advance this argument with some diffidence, since, 
if it is right, it is certainly very odd that Farwell, L.J., in Baker 
v. Snell took the line which he did. I conclude, then, that a 
person who keeps an animal ferae naturae, or one mansuetae naturae 
which he knows to be savage, is liable for all damage which it 
does, unless he can establish the defence that such damage was 
due to the wilful interference of a third party or to Act of God, 
or, I think, act of the King’s enemies, which is grouped with Act 
of God in Rylands v. Fletcher and Nichols v. Marsland. I do not 
propose to discuss the much argued question whether the resulting 
tort is nuisance or negligence, beyond saying that in my opinion 
it is nuisance. Nor shall I linger on the sometimes comical 
question as to which animals are ferae naturae and which are 
mansuetae naturae. The answer to this question depends on the 
species of beast and not on the history or disposition of the 
particular beast concerned. Since ‘ elephants as a class have 
not been reduced to a state of subjection ’’ (per Bowen, L.J., at 
p. 261), it was held in Filburn v. People’s Palace, etc., Ltd., 
25 Q.B.D. 258, that all elephants are ferae naturae, even though 
many individual elephants are in fact domesticated. On the 
other hand, camels, a species of notoriously uncertain temper, 
have recently been held by the Court of Appeal to be mansuetae 
naturae on the strength of expert evidence that nowhere in the 
world are camels found in a wild state (McQuaker v. Goddard 
{1940] 1 K.B. 687). It seems difficult to believe that camels 
ought to be privileged to have a “ first bite.” 

Finally, a word must be said about the exceptional immunities 
enjoyed by dogs and cats. It has been held repeatedly, beginning 
at least as long ago as 1700, that trespass quare clausum fregit 
does not lie for the act of a dog. The cases are conveniently 
cited in the speech of counsel for the appellant in Buckle v. 





Holmes [1926] 2 K.B. 126, and the rule is beyond doubt. My 
neighbour therefore cannot complain if my dog trespasses on his 
ground. On the other hand, it is lawful to protect one’s property 
against trespassing dogs and dog-spears may be set for protection 
against them (Jordin v. Crump, 8 M. & W. 782). It follows, I 
think, that where shooting is necessary (e.g., in order to save 
pursued game) that one may shoot trespassing dogs. Since no 
action of trespass quare clausum fregit lies for the act of a dog, it 
follows a fortiori that no action of trespass to the person or to 
goods lies, nor is it actionable to allow a dog to stray from one’s 
Jand on to the highway, whatever the consequences. A dog is 
also mansuetae naturae, so that at common law no action of 
nuisance or negligence lay against his master for damage done by 
him until he was known to have a dangerous proclivity. These 
privileges of dogs apparently came to be thought excessive, and 
Parliament therefore enacted legislation in 1865, now represented 
by the Dogs Act, 1906. This Act does not affect the position 
qua trespass to land, but by s. 1 (1) relieves the plaintiff of proving 
knowledge of a previous mischievous propensity in an action 
for damage done by a dog to any “ cattle,” a term defined in s, 7 
as including horses, mules, asses, sheep, goats and swine. 
‘* Poultry ’’ was also inserted by the Dogs (Amendment) Act, 
1928, being defined as having the same meaning as in the Poultry 
Act, 1911, viz., domestic fowls, turkeys, geese, ducks, guinea 
fowls and pigeons. The Act of 1906 further creates a statutory 
presumption that where any such damage has been done by a dog 
the occupier of the house where the dog lives is his owner and so 
liable (s. 1 (2)). Moreover, under s. | (4) of the Act of 1906, as 
amended by that of 1928, a dog proved to have injured cattle 
or poultry may be treated as a dangerous dog under the Dogs 
Act, 1871, i.e., the magistrates may order it to be kept under 
control or destroyed. 

So much for dogs. Cats have identical privileges as regards 
trespass to land (Buckle v. Holmes, supra). They are also, of course, 
mansuetae naturae, and there are no enactments removing the 
necessity for proving scienter in any case relating to a cat. Finally, 
it seems to be extremely difficult to prove scienter in respect of a 
eat. Thus, in Clinton v. Lyons & Co., Ltd. [1912] 3 K.B. 198, 
a female cat with kittens was living at Lyons’ tea-shop in Victoria 
Street, and had been shut up in a storeroom. The plaintiff, 
holding her Pomeranian dog, came into the shop. While they 
were there, the cat, which had contrived to escape from the store- 
room, attacked both dog and plaintiff. The jury found as facts 
that the cat had had no provocation at all and also that the 
defendants’ knew that while she was rearing kittens she had a 
disposition to attack a dog in her neighbourhood and any person 
holding the dog. On those findings of fact the plaintiff may well 
have expected to succeed. On the contrary, though the county 
court judge found for her and gave her £100 damages, the 
Divisional Court allowed the defendants’ appeal. Part of their 
decision turns on the liability of the defendants, as licensors, and 
is not relevant here. But the learned judges both dealt with the 
question of tort. Bray, J., said that while, in establishing scienter, 
it is requisite to show a tendency to attack a class of mankind, 
the class of persons carrying dogs would suffice. But, despite 
the evidence and the findings of the jury as to the known ferocity 
of this particular cat, he said that it would be a ‘‘ most mischievous 
extension of the law relating to the keeping of animals ”’ to hold 
that it is ‘‘ a wrongful act to keep a cat with kittens.” ‘ If so, 
a good many people are doing wrongful acts every day, and the 
breeding of cats must be stopped.’’ That could not be right 
because ‘‘ the law recognises that it is proper and useful to keep 
cats, and how is that to be done if cats are not to have kittens e* 
(at p. 208). It appears that these strong a priori considerations 
overrode the evidence, such as it was, of scienter. If the Divisional 
Court was correct (and its judgment has now stood for over thirty 
years) it will always be most difficult to establish scienter in 
respect of a cat, and that is apparently the only way in which a 
cat owner can be liable at all for damage done by the cat. 

I have reviewed the law of damage by animals in some detail 
in view of the criticisms of it in Hughes v. Williams. Clearly, it 
requires review, if not amendment, and I hope this summary 
may serve to clarify the existing position. 








Obituary. 
Mr. D. CAMPBELL LEE. 

Mr. Duncan Campbell Lee, barrister-at-law, died on Friday, 
Ist October. He was called by the Middle Temple in 1917, and 
was a member of the New York Bar and U.S. Supreme Court Bar. 

Mr. P. W. KEMPTON. 

Mr. Percy William Kempton, solicitor, of Hailsham, Sussex, 

died on Friday, Ist October. He was admitted in 1923. 
Mr. A. S. LUGG. 

Mr. Albert Samuel Lugg, solicitor, of Chelmsford, died on 
Thursday, 23rd September, aged sixty. He was admitted in 
1915. 

Sir T. Artemus Jones, K.C., has resigned the chairmanship of the Caernar- 
vonshire Quarter Sessions, which he has held for fourteen years. 








360 


THE SOLICITORS’ JOURNAL 


October 9, 1943 








Landlord and Tenant Notebook. 


Destruction and Frustration. 

Boru the last and the present wars gave rise to a number of cases 
in which unsuccessful attempts were made to apply the doctrine 
of frustration to leases; Atkin, L.J. (as he then was), alone 
favouring such extension. I shall briefly refer to these attempts 
later on, the purpose of this article being to suggest that 
there may be cases in which the desired result may be achieved 
by a different approach. 

Re Hulland Lady Meuz [1905] 1 K.B. 588 (C.A.) is an authority 
which might be better known than it is. Generally, it is classed 
as a decision on the construction of particular agricultural tenancy 
covenants, which it is; but the principle applied is wide in scope 
and could be used in the case of other covenants. 

The facts were as follows: Tenants of a farm entered into 
covenants which included covenants (a) to manage and cultivate 
the whole of the land in a good and husbandlike manner, keeping 
it in good heart and condition; (b) to stack upon the premises 
all the crops of hay and straw arising from the farm; (ec) to 
consume on the farm all the hay, straw, chaff and turnips and 
other green crops arising therefrom ; and (d) to carry out and 
spread upon the farm in regular succession all the dung and 
manure arising therefrom. 

On 28th May, 1903, accidental fire destroyed some hay and 
straw duly stacked upon the premises, and when the tenancy 
came to an end at Lady Day, 1904, the landlord included in her 
cross-claim for compensation under the then Agricultural Holdings 
Acts, 1853-1900, compensation for loss of manurial value con- 
sequent on breaches of the covenants designated (a), (c) and (d), 
above. Ultimately, a special case was stated for the opinion of 
the county court on the question whether the landlord was 
entitled to compensation under this head. 

There were at least two lines of argument open to the tenants : 
they could argue that the accident discharged them from liability 
under the covenants, and they could contend that the covenants 
had ceased to bind them. They won both in the county court and 
in the Court of Appeal ; but, on the different grounds indicated. 
The judge below (whose views are more fully reported in 53 W.R. 
389) appears to have been much impressed by the then recent 
epoch-making ‘‘ Coronation”? cases, and, by applying them 
and Taylor v. Caldwell (1863), 3 B. & S. 826, to have held that as 
the continued existence of the hay and straw was necessary in 
order that they might be consumed, there was an implied condition 
resolutive of which the covenantors were entitled to advantage. 
But the Court of Appeal, where Vaughan Williams, L.J., delivered 
judgment (his colleagues concurring), considered it unnecessary 
to have recourse to any implied condition, their view being that 
as the covenants were introduced into the agreement for the 
purpose of ensuring proper cultivation, as was shown by the good 
husbandry covenant, the covenant to stack applied only to what 
was in existence and capable of being stacked, and the covenants 
to consume and spread bore a similar meaning, and just did not 
apply when there was nothing to which they could apply. 

It is interesting to note that the learned lord justice, after 
holding that the invocation of an implied condition was 
unnecessary, went on: ‘“‘. .. | am far from saying that if the 
words of the contract were such as to necessitate the application 
of that principle this is not a case in which it ought to be applied.” 
The analogy based on the similarity, in point of fortuity, between 
the inflaming of an appendix and the igniting of ricks was not 
disapproved of. 

If, however, implied condition is the true basis of the doctrine 
of frustration (I am aware that there has been some academic 
argument on this point), then the analogy ought, later cases have 
shown, none the less to have broken down because of the contrast 
between a contract and a contract plus a demise. In London 
and Northern Estates Co. v. Schlesinger |1916] 1 K.B. 20, it is true, 
the Divisional Court proceeded apparently on the assumption 
that the doctrine of frustration might affect leases, for the 
defendant, an Austrian, prevented from occupying his seaside 
flat by the operation of an Aliens Restriction Order, was held 
none the less liable for rent because personal residence was not the 
basis of the contract, so that the Coronation cases did not apply ; 
Lush, J., did, however, commence his judgment with ‘ Even if 
we regard this agreement of tenancy as a contract and nothing 
more ...”’ and, coming back to this point, concluded with an 
emphatic statement that it was not to be so treated: ‘ A term 
of years was created by it [the contract] and vested in the 
appellant ... it continues vested in him still.”” This was applied 
in Whitehall Court, Ltd. v. Ettlinger [1920] 1 K.B. 680, in which 
a tenant of two flats was sued for rent due subsequent to their 
requisition ; ‘‘ the agreements contained in the leases,’ said 
Lord Reading, L.C.J., ‘‘ are not only contracts, they also create 
an estate by demise for a term of years.”’ The point came before 
the House of Lords in Matthey v. Curling [1922] 2 A.C. 180. 
Demised premises had been requisitioned by the War Office, and 
while so requisitioned destroyed by fire; soon after the term 


expired they were de-requisitioned, and the lessor claimed rent due 
from the original lessee (the term had been assigned, but the 
assignee was not sued), rent and damages for breaches of repairing 








covenants and covenants to insure. In so far as the defendant 
relied on the doctrine of frustration, his arguments were rejected 


for reasons indicated in the following passage from the speech of 


Lord Buckmaster: ‘ There is no question here of performance 
having become impossible owing to its prohibition by statute.” 

Since the outbreak of the present war two attempts have been 
made to distinguish the older authorities. In Swift v. Macbeun 
[1942] 1 K.B. 375, subsequently requisitioned premises had been 
let (a) under an agreement which was conditional on war breaking 
out, (6) furnished, and (c) for the duration of the war; it was 
unsuccessfully contended that these three features entitled tlie 
tenants to invoke the doctrine of frustration. Birkett, J., said 
little about the first ground, beyond that the agreement did in 
fact come into being; on the second, his lordship referred to 
authorities showing that the distinction would be one without 
a difference (landlord can distrain; no apportionment on 
eviction); the third was disposed of by G.N.R. Co. v. Arnold 
(1916), 33 T.L.R. 114. But his lordship was at pains to point 
out that, if the doctrine were applicable to tenancies, it would 
apply in this case. More recently, in Leightons Investment 
Trust, Lid. v. Cricklewood Property and Investment Trust, Ltd. 
(1943] 1 K.B. 498 (C.A.), it was argued that a ninety-nine year 
building lease was, by reason of its commercial character, within 
the doctrine, but with the same result. 

Now as frustration discharges the whole contract, the tenants 
in the above cases were, whether it was necessary for their 
purposes or not, seeking complete releases from all obligations 
and not, as were the defendants in Re Hull and Lady Meux, 
merely concerned to establish that one set of covenants had not 
been infringed. And the suggestion I make is that there may be 
circumstances outside the world of agriculture in which by 
construing the lease according to its purposes r°ther than by 
invoking a doctrine success might be achieved. The covenants 
in Re Hull and Lady Meux were, in the words of Vaughan 
Williams, L.J., ‘‘ introduced into the agreement for the purpose 
of ensuring proper cultivation of this land, the subject of the 
letting.’ Is there any vital distinction between such covenants 
and covenants to maintain, say, a factory in and plant in good 
repair? The fact that the agricultural agreement goes into 
detail by prescribing method is not, I submit, material. 

It is, perhaps, of interest to note that though such damage as 
was done to the ricks in Re Hull and Lady Meux might nowadays 
be caused by enemy action, etc., so as to be war damage, the 
Landlord and Tenant (War Damage) Act, 1939, would not modify 
the particular covenants. 





Alleged Loan in Dublin. 

In O’ Mahoney v. Kilroy, at Chesterfield County Court, the claim 
was for £25 as money lent. The plaintiff's case was that in April, 
1942, he was employed in a bank in’ Dublin and was asked by the 
defendant to lend her £25. This was required for the payment 
of her debts before departing to England. As the plaintiff knew 
the defendant’s husband, he advanced her the £25 in Irish 
currency notes on the steps of the bank. The notes were produced 
from his wallet, after the amount was withdrawn from his account 
at the bank. At a,hotel in Dublin in January, 1943, the 
defendant had promised to repay the amount. Corroborative 
evidence of this conversation was given by a third party, who 
was present. The defendant denied having borrowed £25 and 
also denied the alleged promise to repay that amount. All she 
had borrowed was £2 for her fare on the boat, which amount 
was paid into court. His Honour Judge Willes observed that 
the plaintiff, an educated man, was unable to produce any 
documentary record of the withdrawal of £25 from his account. 
His first version was that the money was advanced inside the 
bank, but this was admittedly inaccurate. It was also doubtful 
whether the third party’s recollection of the conversation in 
January was accurate. Judgment was given for the defendant, 
with costs, the sum in court to be paid out to the plaintiff. It is 
to be noted that, although the alleged loan was outside tlhe 
jurisdiction, the English court was enabled to adjudicate by 
reason of both parties being within the jurisdiction at the 
hearing. 


Possession of Farm. 


In Edwards v. Robinson, at Guisborough County Court, the claim 
was for possession of Hamble Hill Farm. The plaintiff's case 
was that he bought the farm in October, 1936, for £4,500. — It 
was agreed that the vendor (the defendant) should continue as 
tenant at a rent of £180 a year. In 1942, however, the county 
war agricultural committee had decided that the defendant was 
not farming the land properly. Notice to quit was accordingly 
given under the Defence Regulations. The defendant had 
packed his furniture preparatory to moving, but had nevertheless 
remained in possession. The plaintiff had engaged a manager 
to live in and the farmhouse was required for his occupation. 
Judgment was given for possession in six weeks and for £50 
mesne profits. 
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To-day and Yesterday. 
LEGAL CALENDAR. 

October 4.—The Reverend John Kello, minister of Spott, 
near Dunbar, had a loving and virtuous wife, who never gave 
him any just cause of offence, but he tired of her, hoping to make 
a better match. Having failed to poison her, he strangled her 
one morning before Sunday service, leaving her hanging from 
a hook as if she had killed herself. He was, however, detected, 
and on the 4th October, 1570, he was condemned at Edinburgh 
“to be hangit to the deid and thaireafter his body to be cassin 
in ane fyre and brint in assis.” 

October 5.—During the Seven Years War an Act was passed 
to raise a national militia, as the Home Guard has been raised 
during the present war. Power was given to compel men chosen 
by ballot to serve for three years. This was bitterly criticised 
on the ground that sufficient volunteers could have been found 
and that the existence of the power of compelling effectually 
prevented anyone from serving voluntarily. There were frequent 
riots, and in March, 1761, a particularly terrible outbreak occurred 
at Hexham, when the deputy-lieutenants met to conduct the 
ballot. A party of the Yorkshire militia, sent to keep order, 
were attacked by a great body of pitmen, and fired on them with 
such fury that in ten minutes forty-two were mortally wounded 
and even more injured. An ensign and two privates of the 
militia were killed. Several rioters were arrested, and on the 
5th October one of them, Peter Pattison, was executed at 
Newcastle. 

October 6.—The War of Independence of 1848 was a disaster 
for the Hungarians. By October, 1849, the Austrian armies 
with the help of the Russians, had crushed organised resistance 
and established a regime of confiscation and martial law. The 
patriot Count Louis Batthyany, arrested at Budapest early 
in the campaign, was condemned to death on a charge of over- 
throwing the constitution and aiding and abetting the revolt. 
On the 6th October, 1849, he was shot at Budapest amid cireum- 
stances of great indignity, crying as he fell: ‘‘ My country 
for ever.” On the same day thirteen generals were hanged 
or shot at Arad. The anniversary became a day of national 
mourning, and Hungary remained under the despotism of the 
Austrians till the compromise of 1867. In 1850 General Haynau, 
“the butcher,” who played a leading part in suppressing the 
rising, narrowly escaped being lynched in London. 

October 7.—Those trials of the rebels in Prince Charlie’s 
Rising which were held in York Castle concluded on the 
7th October, 1746, having commenced six days earlier. Seventy 
prisoners received sentence, Lord Chief Baron Parker condemning 
them to the penalty for high treason, to be hanged, drawn and 
quartered. 

October 8.—In her day the Captain, a six-gun turret ship of 
1,272 tons, built to the designs of Captain Cowper Coles, was 
popularly regarded as the most formidable fighting man-of-war 
in the Navy. Yet she had only made two voyages when one 
night in September, 1870, while the squadron to which she was 
attached was cruising off Cape Finisterre she capsized in a squall. 
Iler inventor went down with her and of a crew of 500 only 
Master-gunner May and seventeen seamen survived. <A naval 
court martial sat on board the Duke of Wellington at Portsmouth 
to inquire into the cause of the loss and to try the survivors 
pro forma. On the 8th October the court gave judgment to the 
effect that the ship ‘‘ capsized by the pressure of sail assisted 
by the heave of the sea and that the amount of sail carried at 
the time of her loss . was insufficient to have endangered a 
ship endowed with a proper amount of stability.’ The men 
accordingly were acquitted. The Captain had been built in 
deference to public opinion expressed in Parliament and contrary 
to the opinion of the Controller of the Navy, to compete with 
the Admiralty turret ship Monarch, and the court drew attention 
to this fact in its judgment. 

October 9.—On the 9th October, 1762 “a court martial was 
held on board the Assistance, man-of-war, at Portsmouth, on the 
boatswain and carpenter of the Postillion, frigate, for neglect 
of duty, when the former was put before the mast and the latter 
discharged the service.” 

October 10.—On the 10th October, 1602, the Inner Temple 
benchers ordered ‘* that the under cook, the panierman and two 
turnbroachers shall be allowed 2s. 6d. a week each for their 
several weekly allowances as in times past, for watching the 
Ilouse and chambers by the space of eight weeks in the last 
summer vacation.’ It is interesting to note that Edward Coke, 
then Attorney-General, and John Croke, then Recorder of 
London, were at that time benchers of the Inn. 











THe LAW IN DORCHESTER. 

Work and leisure take different people to the same place, and 
part of the Long Vacation brought the writer to Dorchester, 
but not away from legal associations, for, quiet though it is, the 
capital of Dorset has strong memories of the Western Circuit. 
In High West Street a charming old house hangs out for a sign 
the portrait of Chief Justice Jeffreys, dark and handsome, as 





contemporary painters have handed him down to us. Under 
this roof he is said to have lodged when he came to hold the 
Bloody Assizes, tortured by an acute attack of the stone after 
a journey over the bad roads from Salisbury. On_ the 
5th September, 1685, he sent Lord Sunderland his report of the 
first day’s work, ninety-eight rebels dispatched. In all 250 were 
condemned to death, though less than one-third of these were 
actually executed. As it was, the work overwhelmed the 
executioner and his assistant, who at the start could only cope 
with thirteen hangings and quarterings in a day instead of 
twenty-nine. Just outside the town is Maumbury Ring, a 
Roman amphitheatre, used till 1795 as a place of execution. 
Here, in 1705, 10,000 persons assembled to see Mary Channing 
strangled and burnt for the murder of her husband. At 
Dorchester, in 1834, were tried the six farm labourers known as 
the Tolpuddle Martyrs. They were condemned to transportation 
under the Unlawful Oaths Act, 1797, though their real offence 
was organising a primitive trade union. Public agitation secured 
their pardon two years later. In their village, a few miles out 
of Dorchester on the London road, they ‘are duly commemorated. 
Lord Justice MacKinnon, in his charming circuit book, praises 
the town as delectable, save for the hideous new villas on the 
Bridport road, notes the judges’ lodging next to the court as 
‘‘ comfortable enough, but rather grim,’ and records finding in 
the museum the chair on which Jeffreys sat in the old court and 
two leaden weights marked ‘* Mercy ”’ to fix to the feet of men to 
be hanged and shorten their agony. 








Correspondence. 


[The views expressed by our correspondents are not necessarily those of 
Tue Souicittors’ JOURNAL.] 
Police as Advocates, 

Sir,—I am unable to agree with the views expressed or the 
conclusions arrived at in the paragraph under this heading 
contained in your issue of the 25th September. 

Section 12 of the Summary Jurisdiction Act, 1848, which is 
quoted, obviously only applies to private prosecutors and not to 
the police, who are really district or local public prosecutors, 
and who prosecute on behalf of the State. It follows then that 
it does not matter which policeman prosecutes in any case. 
In making these remarks I do not suggest that any police official 
should have the right to question or examine witnesses or address 
the court, for he should not even if he is the ** informant.’ But 
any police official should have the right to present witnesses to 
the court to be questioned and examined by the magistrates. 
It is the duty of the police as a body—that is not as individuals 
to prosecute. I repeat therefore that s. 12 of the Summary 
Jurisdiction Act, 1848, only applies to private prosecutors and 
not to police prosecutors. In my opinion the right of a private 
individual to prosecute in his own name should be abolished in 
every class of crime from felonies down to simple police 
contraventions. 

Every private prosecution is malicious, indeed, it must be ; 
it cannot be anything else. Malice proves itself. The existence 
of the right of a private individual to prosecute is a disgrace to 
our system of criminal justice. If in any particular case the 
police don’t, won’t, or can’t prosecute, then obviously there 
should be no prosecution. Individuals who have suffered damage 
must rely on the civil law. 


Damage by Animals and Others, 

I have read very carefully the reports of Hughes v. Williams 
[1943] 1 K.B. 574. To be quite truthful both the law as argued 
and reported and the final judgment of the Appeal Court: is 
absolutely incomprehensible to me. It is settled law, existing 
by and arising out of implied contract, that if A damages or 
causes damage to B he must compensate B for the amount of the 
damage done but is not liable for general or unascertainable 
damage. If the law were otherwise obviously the nation would 
be in a state of anarchy and chaos. It is not clear from a perusal 
of the case of Hughes v. Williams whether the plaintiff sued for 
the cost of repairing his car which had been damaged by the 
defendant’s horses (as he should have done) or whether he 
launched a blackmailing action for general damages in the hope 
of getting something extra (which he should not have done). 
If then, the case of Hughes v. Williams decided 

(a) that the plaintiff was entitled to recover the costs of 
repairing his car but not a penny more, the decision was right ; 

(b) that the plaintiff was not entitled to recover the cost 
of repairing the car or to general damages, the decision was 
wrong; or 

(c) that the plaintiff was not entitled to general damages 

(leaving the question of special damage open and in effect 

non-suiting the plaintiff) then the decision was right. 

I therefore ask under which of these headings does the decision 
come ? There is a great deal of senseless confusion in English 
law between liquidated and unliquidated damages, both in theory 
and practice. The following paragraph, if added to the law, will 
set at rest all doubts as to whether in any particular case arising 
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out of tort or implied contract one can sue for damage actually 
incurred :— 

‘““ Whoever does damage to another, whether by himself, 
his employees in the ordinary course of his business, children 
under the age of sixteen living with him, or animals of which 
he is the immediate and therefore legal possessor, must 
compensate such other person to the extent of the damage 
done, and whether the same has been caused by accident, 
negligence or imprudence.”’ 

Defendants could, of course, plead contributory negligence, 
put in counter-claim, set-offs, have rights over against others, etc. 
Libels and slanders per se death and permanent personal injury 
and other cases which may attract general damages should be 
dealt with under different law. One can never be responsible 
for general damages in a case of tort or implied contract unless 
it is one actionable per se like libel. 

Beckenham. G. W. R. THOMSON. 

lst October. 





Law of Libel. 

Sir,—The publication in your Journal of Mr. G. W. R. Thomson’s 
letters under the above heading is in itself a good comment on 
the tolerance and liberty of expression which are among the 
personal liberties for which we are fighting. 

Few lawyers of any real experience will be found to doubt that 
the flexibility of the common law is one of its chief virtues ; that 
statute law is rigid and not easy to adapt to circumstances ; 
that the common law has been built up and is developed by 
cases; and that case law (for all its defects) is variable so as to 
conform to the changing needs of the citizens. 

Many people fail to realise that a valuable feature of the 
common law is that it is developed under the full glare of the 
light of public opinion, whereas quite often statute law is the 
work of unknown draftsmen subject only to supervision by 
Members of Parliament who are too busy and not sufficiently 
expert to exercise that supervision in detail. 

No doubt the law of libel and slander (particularly slander) 
could be improved. Mr. Thomson’s ideas, if generally accepted, 
would scarcely lead to an improvement. I doubt whether he 
appreciates how much personal liberty and individual freedom 
depends on the freedom of the Press. That freedom rests in 
no small measure on the existence of the defence of fair comment, 
without which neither Mr. Thomson’s letters nor this could have 
been published or safely written. 

London, W.1. 

2nd October. 


MAX. C. BATTEN. 
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Rules and Orders. 


8.R. & O., 1943, No. 1395/L.29. 
COURTS (EMERGENCY POWERS). 
Tue Courts (EMERGENCY Powers) (AMENDMENT) Rugs, 1943. 
Datep SEPTEMBER 24, 1943. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in 
exercise of the powers conferred upon me by section 7 of the Courts 
(Emergency Powers) Act, 1943,* section 17 of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920,f Regulation 7 of the Defence 
(Evacuated Areas) Regulations, 1940,t and of all other powers enabling 
me in this behalf, do hereby make the following Rules :-— 

1. In Rule 22 (3) of the Courts (Emergency Powers) Rules, 1943,$ for 
the expression “‘ Rule 7 ” there shall be substituted the expression “‘ Rule 9.” 

2. In Rule 23 (3) (a) of the said Rules, after the words “‘ Order X, Rule 2,” 
there shall be inserted the words “‘ then, subject to sub-paragraph (c) of this 
paragraph,”’. 

3. In the proviso to Rule 32 (3) (c) of the said Rules, the word 
“‘ respondent ”’ shall be substituted for the word ‘‘ defendant.” 

4. The expression “‘ E.P. Rule 33 (3)” shall be substituted for the 
marginal note to Form 19 in Appendix I to the said Rules. 

5. These Rules may be cited as the Courts (Emergency Powers) 
(Amendment) Rules, 1943, and shall come into operation on the Ist day of 
October, 1943. 

Dated the 24th day of September, 1943. 
*6 & 7 Geo. 6, c. 19. 
¢ 5.R. & O. 1940 (No. 1209) II, p. 192. 











Simon, C. 
t10&11Ge0.5,¢c.17. 
§S8.R. & O. 1943 No. 1113. 








Mr. Arthur William Weldon, solicitor, of Chancery Lane, W.C.2, left 
£35,959, with net personalty £35,890. 





Notes of Cases. 


APPEALS FROM COUNTY COURT. 
Gray v. Fidler. 
Lord Greene, M.R., MacKinnon and du Parcq, L.JJ; 
26th July, 1943. 

Landlord and tenant—Rent restrictions—Meaning of ‘‘ furniture ”°—Payments 
in respect of use of furniture—Rent and Mortgage Interest Restrictions Act, 
1939 (3 & 4 Geo. 6), c. 71, 8. 3 (2) (6). 

Defendant’s appeal from an order by the county court judge sitting at 
Clerkenwell County Court. 

The plaintiff was the owner of a block of flats called Trinity Court, 
and by an agreement, dated 8th October, 1940, he let to the 
defendant No. 50, one of those flats which contained an _ entrance 
hall, a bed-sitting room, a kitchen and a bathroom. The term was 
for three months and thereafter from month to month until the tenancy 
should be determined by one month’s notice on either side. The yearly 
rent was £78, payable by monthly instalments, and a further 
£6 per year, payable by like instalments, in respect of certain 
electrical apparatus and supply of electricity. The agreement was not, in 
terms, expressed to be a letting of furnished premises, but the tenant 
covenanted “ to keep the interior of the flat and all the furniture, fittings 
and fixtures therein (a list of which is set out in the second schedule). . . 
in good and tenantable repair.” On 11th June, 1942, the plaintiff gave the 
defendant one month’s notice to quit, and on 13th August, 1942, issued a 
writ in the High Court claiming possession. The action was remitted 
to Clerkenwell County Court. The defence, filed on 27th October, 1942, 
pleaded the Rent Restrictions Acts, 1920-1939, and stated that the premises 
were not furnished within the meaning of the Acts. Section 3 (2) (6) of the 
1939 Act provides: ‘The principal Acts shall not ... apply .. . to 
any dwelling-house bona fide let at a rent which includes payments in respect 
of . . . use of furniture.” The second schedule of the tenancy agreement 
contained a list, including two fitted wardrobes with mirrors, two fitted 
bed cupboards and beds, three-light electric fitting with lamps and shades 
in the bed-sitting room, electric centre fitting with shade and lamp, fitted 
cupboard with drawers in the kitchen, fitted dressing-table with three 
mirrors, two electric light fittings with shades and lamps, fitted cupboard 
and drawers in the bathroom, two fitted cupboards with drawers, 
and an electric light fitting with lamp and shade in the hall. There 
was evidence that all the flats in the block were similar to this one, 
that the cost of the actual building was some £12,600, and of the landlord’s 
fittings and fixtures specified in the second schedule some £11,000. Linoleum 
was fitted and laid throughout the premises. By s. 10 of the 1923 Act, as 
amended by the first schedule to the Act of 1939, a dwelling-house is not 
to be deemed to be bona fide let at a rent which includes payments in respect 
of attendance or the use of furniture “ unless the amount of rent which 
is fairly attributable to the attendance or the use of the furniture, regard 
being had to the value of the same to the tenant, forms a substantial portion 
of the whole rent.” 

Lorp GREENE, M.R., in a dissenting judgment, said that as a mere matter 
of construction of the tenancy agreement, all the things listed in the second 
schedule were to be regarded not as “ furniture” but as “ fittings,” since 
they were so described. Landlords and tenants could agree that for the 
purposes of a lease a loose article which would normally fall under the word 
“furniture” should be regarded as a “fixture” (Burns Wallace v. 
Hardingham (unreported) and Wilkes v. Goodwin [1923] 2 K.B. 86). His 
lordship also referred to Necchi v. Cranchi (1921), 37 T.L.R. 934, Crane v. 
Cox (1923), 92 L.J.K.B. 544, and Leigh v. Taylor [1902] A.C. 157, and held 
that, quite apart from agreement, the articles listed were fixtures, which 
would pass in the role of the flat, and the use of which came to the tenant 
by virtue of the demise, and not “ furniture,” as the popular use of the word 
“furniture” was confined to movable articles (New Oxford English 
Dictionary). In the development of constructional technique, many 
articles which formerly used to be provided as furniture by a tenant had 
become part of the fixed equipment provided by the landlord. Another 
point was that it was said that the tenant did not need the bedsteads as 
he brought bedsteads of his own ; but that did not mean that the bedsteads 
were of no value to him. They formed part of the conveniences of the flat 
and were available for his use. 

MacKinnon, L.J. (whose judgment was read by du Parcq, L.J.), stated 
that the definition of “‘ furniture ” in the New Oxford English Dictionary 
was ‘“‘ Movable articles in a dwelling-house, place of business, or a public 
building (now the prevailing sense), dating from 1573.” He could not 
agree that to constitute furniture the articles notoriously within that 
description must be movable. There were many things fixed to walls of 
houses which everyone would describe as furniture and many articles of 
Victorian mahogany were not movable except by a powerful crane, 
and to screw them down was a superfluity. A billiard table was only 
movable after it had been taken to pieces. His lordship protested against 
the suggestion that in order to construe a simple English word in an Act of 
Parliament one should have recourse to its use in a hypothetical will, of 
which another part, in the light of a highly technical rule of real property, 
threw doubt on the meaning of that simple English word. The county 
court judge was right in treating these beds and wardrobes as coming 
within the ordinary and popular meaning of the word “ furniture” at the 
present day. There was ample material on which he could find that the 
amount of rent fairly attributable to the use of these articles of furniture 
formed a substantial portion of the whole rent within s. 3 (2) (b) of the 1939 
Act. The appeal would be dismissed. 

pu Parca, L.J., delivered a judgment concurring with that of 
MacKinnon, L.J. 
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Leave was given to appeal to the House of Lords. 
CouNSEL: Gilbert Beyfus, K.C., and C. 7. Salkeld Green ; A. S. Comyns 
Carr, K.C., and S. P. J. Merlin. 
Soxticitors: W. G. Street & Co. ; Lea & Lea. 
{Reported by Maurice SHARE, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 
in ve Pugh, deceased; Pugh v. Pugh. 
Morton, J. 21st July, 1943. 

Will—Family provision—Real estate devised ‘to grandson—Residue given 
to widow—Income of residue less than one-half of net income—Amount of 
maintenance payable to widow—Basis of calculation—Evidence of intention 
io make further provision for widow—Effect of evidence—Inheritance 
(Family Provision) Act, 1938 ( 1d: 2 Geo. 6, c. 45), s. 1 (1), (3), (7). 
Adjourned summons. 

The testator married the plaintiff on the 13th March, 1939. He was then 
seventy-five years old and she was forty-seven, with an adult son by a 
former marriage. By his will dated the 23rd August, 1939, the testator 
devised his farm to his grandson and bequeathed his residuary estate to his 
Shortly before his death the testator announced his intention of 
The testator died on the 11th October, 
1942. He was survived by his widow, who was his only dependant. The 
farm was valued at £5,000 and produced a net rental of £161 a year. The 
value of the residuary estate was £1,800. The widow by this summons 
under the Inheritance (Family Provision) Act, 1938, asked that further 
provision might be made for her maintenance out of the testator’s estate. 

Morton, J., said that £3 10s. per cent. was the rate of income which the 
testator’s estate when realised might be expected to yield. The. income 
on £1,800 at 34 per cent. was £63, and on £5,000, the value of the farm, £175, 
making a total income from the testator’s net estate of £238. Half of the 
annual income was £119. It was contended for the widow that he had 
power under the Act to order a further £56 a year to be paid to her by way 
of maintenance, so that she would receive by the joint effect of the will and 
the order 119/238ths, or one-half of the annual income. It was argued that 
the fact that she was given the capital from which the £63 was derived did 
not deprive the court of jurisdiction to order the payment to the widow of a 
further £56 under s. 1 (3) of the Act. For the grandson, it was contended 
that the court only had jurisdiction to award to the widow £20 a year. 
The sum of £1,800, which the widow took under the will, if invested in a 
Government annuity for the life of the widow would produce £99 a year. 
For the purposes of s. 1 (3) it was contended that the capital given to the 
widow must be reduced to terms of income, actual or potential, and, if 
the court gave the widow £56, she would be receiving in one year £99, plus 
£56, or £155, which was more than half the income of the net estate. This 
argument, in his ,»udgment, departed from the natural meaning of the words 
of s. 1 (3). The court had first to ask itself what fraction of the actual 
income of the net estate, as defined by the Act, the widow was entitled to 
under the will. The true answer was that she was entitled to 63/238ths. 
She could secure for herself by purchasing a Government annuity a higher 
rate of income, but for the purposes of the subsection that was immaterial. 
The court had power to give to the widow a further £56. In calculating 
the fraction of annual income of the testator’s net estate to which a 
dependant was entitled under the testator’s will within subs. (3), the court 
should disregard the fact that the testator had given to the dependant a 
capital sum. There was nothing in this decision at variance with that of 
Uthwatt, J., in In re Catmull [1943] Ch. 262; 87 Sox. J. 229. Assuming in 
the widow’s favour that the verbal statements of the testator of his intention 
to give her all his estate were admissible under s. 1 (7), he was of opinion 
that the evidence in question did not come within subs. (7). These 
statements could not fairly be described as “ the testator’s reasons . . . for 
making the dispositions made by his will.” They were statements of 
intention and nothing else. The evidence could not be described as the 
“ testator’s reasons for not making . .. any further provision ” for his wife. 
As he had pointed out in Jn re Styler [1942] Ch. 387; 86 Son. J. 234, the 
Act only gave to the court power to interfere if it came to the conclusion 
that the will did not make reasonable provision for the dependants’ 
maintenance. He could not come to that conclusion in this case. The 
testator had not acted unreasonably in making no further provision for his 
widow, and no order would be made in her favour. 

CounseL: L. M. Jopling ; F.C. Watmough: 

Soticitors: Kinch & Richardson, for Davis, Lloyds & Wilson, Newport, 
Mon.; Lumley & Lumley, for J. C. Llewellin & Co., Newport, Mon. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Webb (Dame) ¢. Inland Revenue Commissioners, 
Macnaghten, J. 16th July, 1943. 

Revenue—Income tax—Interest on overdraft on banking account—Statutory 
provisions allowing deduction in respect of interest paid to banks—Reduction 
also allowed in respect of interest paid to members of stock exchange and 
discount house—Proviso that person to whom interest paid should bring into 
account amount of interest in his income tax statement—Whether proviso 
applies only in respect of interest paid to members of stock exchange and 
discount house, or also applies to interest paid to them and to banks—Income 
Tax Act, 1918 (8 & 9 Geo. 5, c. 40), s. 36 (1) (2). 

Case stated by the Commissioners for the Special Purposes of the Income 

Tax Acts. 7 


wife. 
leaving all his estate to his wife. 





Lady W, as executrix of her late husband, appealed against the decision 
of the Special Commissioners which rejected the husband’s claim for repay- 
ment of income tax under s. 36, Income Tax Act, 1918. Section 36, provides: 
‘**(1) Where interest payable in the United Kingdom on an advance from 
a bank carrying on a bona fide banking business in the United Kingdom is 
paid to the bank without deduction of tax out of profits or gains brought 
into charge to tax, the person by whom the interest is paid shall be entitled, 
on proof of the facts to the satisfaction of the Special Commissioners, to 
repayment of tax on the amount of the interest ; (2) a like repayment shall 
on the like proof be made in the case of interest (not being yearly interest) 
payable in the United Kingdom on an advance from a person who in the 
opinion of the Commissioners of Inland Revenue is bona fide carrying on 
business as a member of a stock exchange in the United Kingdom, or from 
any person who in the opinion of the said Commissioners is bona fide carrying 
on the business of a discount house in the United Kingdom: Provided 
that no repayment shall be made unless the Commissioners of Inland 
Revenue are satisfied that the interest has been or will be brought into 
account in the statement delivered or to be delivered for the purposes of 
income tax by the person making the advance.” For some years before his 
death the husband had a very large overdraft in his account at his bank, 
and all his income was paid into that account. All that income was subject 
to deduction of income tax at the source. Lady W’s agents requested the 
bank, in compliance with the proviso to the section, to furnish the Revenue 
authorities with the usual certificate that they had duly paid the income 
tax for which they were liable on the amount of interest which they had 
charged the husband on his overdraft. The bank, however, refused to 
furnish such certificate on the ground that they had not included the 
interest in their profits, but had used it to repay in part the amount owing 
to them on the overdraft. The Inspector of Taxes accordingly, in the 
absence of the certificate, refused to allow the deduction referred to in s. 36, 
as the proviso to the section had not been complied with. It was contended 
on behalf of Lady W that the proviso did not apply to the case of interest 
paid to a bank which was the subject of subs. (1), but only applied to interest 
paid to a member of a stock exchange or discount house which was the 
subject of subs. (2), for the proviso followed directly after subs. (2), and 
therefore the Inspector of Taxes should have allowed the deduction notwith- 
standing that there had not been any compliance with the proviso. 

MaAcnaGHTEN, J., said that the proviso clearly applied both to subs. (1) 
and (2), and as there had not been any compliance with the proviso, the 
Inspector of Taxes was entitled to refuse to make the deduction. The 
appeal would therefore be dismissed. 

CounseL: F. Heyworth Talbot ; The Solicitor-General (Sir David Maxwell 
Fyfe, K.C.), and R. P. Hills. 

Soricirors : Bentleys, Stokes & Lawless. 

{Reported by J. H. G. BULLER, Esq., Barrister-at-Law.] 


Inland Revenue Commissioners +. Byron, Ltd. 
20th July, 1943. 


Revenue—Excess profits tax—Computation of average capital employed in 
business—Destruction of theatre in which business carried on—Ewistence 
of theatre in standard period but not in whole chargeable accounting period 
Whether theatre still an asset employed in taxpayer's business—Finance 
(No. 2) Act, 1939 (2 & 3 Geo. 6, c. 109), ss. 13 (3), 14 (2), Sched. VII, 
Pt. Il, para, 1 (1). 

Case stated by the Commissioners for the General Purposes of the Income 
Tax Acts for Stockport. 

This was an appeal by the Crown from the decision of the General 
Commissioners for Stockport, who allowed the appeal of B Ltd., in respect 
of an assessment to excess profits tax under the provisions of Pt. IIT, 
Finance (No. 2) Act, 1939. The appeal had reference to the question 
whether or not, in computing the average capital of the company under 
ss. 13 (3) and 14 (2) of the Act for the chargeable accounting period ending 
28th May, 1941, as defined by s. 22 (e) of the Act, the value of one of the 
theatres of the company in which they had carried on their business as 
theatre, musical hall and cinema proprietors, should be excluded from such 
computation as from 7th May, 1941, namely, the date when it was 
destroyed by enemy action. The theatre in question had been in existence 
during the whole of the standard period, as defined by s. 13 of the Act. 
By the proviso to s. 13 (3): . if the average amount of the capital 
employed in the ... business in any chargeable accounting period is 
greater or less than the average amount of the capital employed therein 
in the standard period, the standard profits for a full year shall, in relation 
to that chargeable accounting period, be increased or, as the case may be, 
decreased by the statutory percentage of the increase or decrease in the 
ordinary amount of capital employed . . .” By s. 14 (2): ‘* The average 
amount of the capital employed in a business in the standard period or 
any chargeable accounting period shall be computed in accordance with 
Part II of the Seventh Schedule to this Act.’ Schedule VII, Pt. LI, 
para. 1 (1), provides: ‘‘ Subject to the provisions of this part of this 
schedule, the amount of capital employed in a business (so far as it does not 
consist of money) shall be taken to be—(a) so far as it consists of assets 
acquired by purchase on or after the commencement of the business, 
the price at which those assets were acquired, subject to the deductions 
hereafter specified ; (6) so far as it consists of assets being debts due to the 
person carrying en the business, the nominal amount of those debts, subject 
to the said deductions . . .””. The Crown contended that as from the date 
of the destruction of the theatre it ceased to be capital employed in the 
company’s business within the meaning of the statutory provisions, and 
the cost of the theatre, namely, £12,280, should be omitted in computing 
as from the date of its destruction the amount of the average capital in the 
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accounting period in question. The General Commissioners found that 
the damaged theatre constituted an asset which must be included in the 
capital computation of the company for excess profits tax purposes as if 
the damage had not arisen. 

MACNAGHTEN, J., said that the expression * capital employed in a trade 
or business ” in s. 13 (3) of the Act was not to be used in a very strict sense, 
and it had much the same meaning as “ the capital of a trade or business.” 
If the theatre had not been destroyed, but the company had thought fit 
during the whole of the chargeable accounting period to keep it closed, it 
would not have ceased to be an asset employed in their business. No 
doubt, in that case, the asset would have remained intact, but if the 
standard profits suffered no reduction in such a case, it would be unreason- 
able to reduce the standard profits because the asset had become unusable 
through enemy action. The General Commissioners were therefore right 
in deciding that the site of the theatre must be included for the purposes 
of excess profits tax as part of the capital employed in the business. The 
appeal would therefore be dismissed. 

CounsEL: The Attorney-General (Sir 
R. P. Hills ; F. Heyworth Talbot. 

Sonicitors : Solicitor of Inland Revenue ; Gregory, Rowcliffe & Co. 

{Reported by J. H. G. BULLER, Esq., Barrister-at-Law.} 
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War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 

Aliens Order in Council, Sept. 24. 

Allied Forces (French Air Force) Order in Council, Sept. 24. 

Allied Forces. The French Visiting Forces (U.K.) Order in 
Council, Sept. 24. 

Allied Forces. The Visiting Forces (Colonies) Order in Council, 
Sept. 24. 

Control of Communications (Isle of Man) Order (No. 1), 
Sept. 20. 

Control of Communications Order (No. 2), Sept. 20. 
County Court, England. Fees Order, Sept. 20. 
Courts (Emergency Powers) (Amendment) 

Sept. 24. 

Defence (General) Regulations (Isle of Man), 1939, Order in 
Council amending regs. 18 and 58a. Sept. 24. 

E.P. 1371-1374 (as one publication). Defence (General) Regulations, 
1939. Orders*in Council, Sept. 24, amending reg. 18; 
amending reg. 454A; adding reg. 47AAB (Discipline of 
Seafaring Persons in certain Foreign Countries) and reg. 48c 
(Detention in Foreign Countries pending trial by Naval 
Court); amending reg. 48a; amending reg. 58a. 

Defence (Service in the United Kingdom) Regulativus (Isle of 
Man) Order in Council, Sept. 24. 

Electrical Transformers Order, Sept. 24. 

Explosives in Coal Mines Order, Sept. 17. 

Grey Squirrels Order, Sept. 15. 

Ministry of Fuel and Power 
Sept. 10. 

Order in Council amending reg. 7 of the Defence (Cine- 
matograph Quotas) Regulations, 1940, 

Trading with the Enemy (Specified Persons) (Amendment) 
(No. 13) Order, Sept. 20. 


TREASURY. 
Vol. I, as amended up to and including Aug. 10, 
5s. (5s. 4d.). - 


No. 1378. 
No. 1381. 
No. 1379. 


No. 1380. 
E.P. 1368. 
E.P. 1367. 


No. 1359/L.28. 


No. 1395/L.29. Rules, 


E.P. 1375. 


E.P. 1376. 


E.P. 1353. 
No. 1360. 
E.P. 1369. 
E.P. 1358. 


(Information) Order, 


E.P. 1377. 


No. 1290. 


Defence Regulations. 
1943. 14th Edition. 





Notes and News. 


Honours and Appointments. 
Mr. 8. T. HApbELSEY, Deputy Registrar of the County Court at Grimsby, 
has been appointed to succeed Major H. A. Bell when he retires at the 
end of the year from the office of Registrar of the Lincoln County Court 
and other county courts on the Lincolnshire Circuit. 

The Lord Chancellor has appointed Mr. Howarp ArciiBaLp TUCKER 
to succeed Judge Hildyard, K.C., who retired last Tuesday, as Judge of 
Circuit 18 (Nottingham, Doncaster, ete.). Mr. Tucker was called by the 
Middle Temple in 1922. 

Mr. GeorGe WitiiamM Wain, Jr., solicitor, of Messrs. May & Wain, 
solicitors, of Macclesfield, has been appointed Coroner for West Cheshire. 
Mr. Wain was admitted in 1929. 





Notes. 

The Minister of Fuel and Power has revoked the permit granted on 
27th September, relaxing the prohibition on the use of central heating 
in controlled premises in Scotland, Cumberland, Westmorland, Northumber- 
land, Durham, Lancashire, Yorkshire and Cheshire. - 

Sir M. Trustram Eve, K.C., Chairman of the War Damage Commission, 
has promised to address the Auctioneers’ and Estate Agents’ Institute, 


on 4th November, on “Is it a * cost of works’ or * value’ payment ¢” 
He will afterwards answer questions as to the principles on which war 
damaged properties are classified, 

The War Office is issuing to all Home Guard units a new ruling on dis- 
ablement allowances. It is now laid down that: ** Members of the Home 





Guard who suffer permanent partial disablement the result of an injury 
attributable to Home Guard service are eligible to receive during their 
continued membership of the Home Guard a partial disablement allowance, 
equivalent to the disability pension granted to a discharged soldier of the 
rank of private with a similar disability.” The ruling was made after 
representations made by the local British Legion for a Leicester Home 
Guard who lost an eye in a grenade explosion. 

Mr. H. U. Willink, M.C., K.C., M.P., has resigned the post of Special 
Commissioner for the Care and Rehousing of the Homeless in the London 
Civil Defence Region, to which he was appointed in September, 1940, 
The Minister of Health, Mr. Ernest Brown, in a letter accepting the resigna- 
tion says: ‘* The Government and I, and indeed every homeless person in 
the Region, owe you an immeasurable debt of gratitude for the way you 
pulled the services together in the early days, and ran them with such 
success right through.” It is not proposed to appoint a successor to 
Mr. Willink ; his duties will in future fall within the general duties of the 
Regional Commissioners for London, 


Wills and Bequests, 

Mr. Thomas Darby Hickman, solicitor, of Stourbridge, left £30,664, with 
net personalty £17,377. 

Mr. Egerton Charles Baring Lawford, barrister-at-law, of Shrewsbury, 
left £24,578, with net personalty £20,256. 

Mr. Frederic Arthur Wadsworth, solicitor, of Nottingham, left £79,959, 
with net personalty £67,271. 

REGISTRARS OF COUNTY COURTS. 

The Lord Chancellor has made the following appointments as from the 
Ist October, 1943: 

T. M. V. Vaccuan-Roperick, Esq., Registrar of the Willesden County 
Court, to be, in addition, Registrar of the Bloomsbury County Court. 

B. P. Bripceman, Esq., Registrar of the Bloomsbury and Barnet County 
Courts, relinquishes Bloomsbury, and is to be Joint Registrar of the Bow 
County Court, in addition to Barnet. 

F. C. Goopwiy, Esq., Registrar of the Bow County Court, is to be Joint 
Registrar of the Bow County Court and in addition Joint Registrar of the 
Cambridge, Newmarket, Ely, Royston, Bishop’s Stortford, Saffron Walden 
and King’s Lynn, Downham Market, Swaffham, Wisbech and March, 
County Courts and Joint District Registrar in the District Registries of the 
High Court of Justice in Cambridge and King’s Lynn. 

(The appointments of Mr. Goodwin to Cambridge, ete., and 

Mr. Bridgeman to Bow are made as a temporary war-time measure only, 

due to the consolidation of certain county courts in the London area. 

Mr. Goodwin will return to London later on.) 

J. D. Merrers, Esq., Registrar of the Cambridge, ete., group of County 
Courts and District Registrar of the High Court of Justice in Cambridge, 
is to be Joint Registrar of the Cambridge group and, in addition, Joint 
Registrar of the King’s Lynn group and Joint District Registrar of the 
High Court of Justice in King’s Lynn. 

L.. ABRAHAMS, Esq., is to be the Registrar of the Huntingdon County 
Court. 

P. Gurney Coomss, Esq., Registrar of the Oundle and Thrapston 
County Court, is to be, in addition, Registrar of the Stamford County Court. 

E. C. Groves, Esq., Joint Registrar of the Leeds, ete., County Courts, 
is transferred to be Registrar of the Otley, Keighley and Skipton County 
Courts. 

N. M. Hicuam, Esq., Registrar of the Bolton and Bury County Courts 
and District Registrar of the High Court in Bolton and Bury, is to be, in 
addition, Registrar of tlte Oldham County Court. 

J. P. Peacock, Esq., Registrar of the Stockport and Hyde County 
Courts and District Registrar of the High Court in Stockport, is to be, in 
addition, Registrar of the Ashton-under-Lyne and Stalybridge and Glossop 
County Courts. 

N. McQueen, Esq., Registrar of the Bradford County Court and District 
fegistrar of the High Court in Bradford, is to be, in addition, Registrar of 
the Wakefield County Court and District Registrar of the High Court in 
Waketield. 

H. Pownaui, Esq., Registrar of the Oldham, Ashton-under-Lyne and 
Stalybridge and Glossop County Courts is transferred to be District Registrar 
in the District Registry of the High Court of Justice in Manchester. 








Court Papers. 
"APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION. 
MICHAELMAS SITTINGS, 1943. 
RoTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL 
tOTA Court 1, 
Mr. Jones Mr. Blaker Mr. 
Reader Andrews Jones 
Hay Reader 
Harris teadk Hay 
Blaker Harris 
Group A. GRovuP B, 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
SIMONDS COHEN MORTON UTHWATI 
Non- Witness Witness Witness Non- Witness 
Tuesday, ct. 1 Mr. Hay Mr. Harris Mr. Jones Mr. Reader 
Wednesday, 3 Harris Blaker teader Hay 
Thursday, Blaker Andrews Hay Harris 
Friday Andrews Jones Harris Blaker 
Saturday, Jones Reader Blaker Andrews 


Mr. Justice 
BENNETI 
Andrews 


DATI 


‘Tuesday, 
Wednesday, 
Thursday, 
Friday, 
Saturday, 


DATE 











